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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 )  
In re: ) Chapter 11 
 )  
CENVEO, INC., et al.,1 ) Case No. 18-22178 (RDD) 
 )  
    Debtors. ) (Jointly Administered) 
 )  

OMNIBUS REPLY OF CENVEO, INC., ET AL.,  
TO OBJECTIONS TO APPROVAL OF THE DISCLOSURE  

STATEMENT FOR THE JOINT CHAPTER 11 PLAN OF REORGANIZATION OF 
CENVEO, INC., ET AL., PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE 

Cenveo, Inc. and the other above-captioned debtors and debtors in possession (collectively, 

“Cenveo”), respectfully submit this omnibus reply (this “Reply”) to the objections (collectively, 

                                                 
1 The last four digits of Cenveo, Inc.’s tax identification number are 0533.  Due to the large number of debtor 

entities in these chapter 11 cases, which cases are being jointly administered for procedural purposes, a complete 
list of the debtor entities and the last four digits of their federal tax identification numbers is not provided herein.  
A complete list of such information may be obtained on the website of Cenveo’s claims and noticing agent at 
https://cases.primeclerk.com/cenveo.  The location of Cenveo’s service address for purposes of these chapter 11 
cases is:  777 Westchester Avenue, Suite 111, White Plains, New York 10604. 
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the “Objections” and such objectors collectively, the “Objectors”)2 to the Disclosure Statement for 

the Joint Chapter 11 Plan of Reorganization of Cenveo, Inc., et al., Pursuant to Chapter 11 of the 

Bankruptcy Code [Docket Nos. 255 and 450] (the “Disclosure Statement” and as modified, 

amended, or supplemented and including all exhibits and other supplements thereto, the “Amended 

Disclosure Statement”),3 and in support of the Motion of Cenveo, Inc., et al., for Entry of an Order 

Approving: (I) the Adequacy of Information in the Disclosure Statement; (II) Solicitation and 

Notice Procedures; (III)  Forms of Ballots and Notices in Connection Therewith; and (IV) Certain 

Dates with Respect Thereto [Docket No. 256] (the “Motion”) seeking entry of an order, 

substantially in the form attached thereto as Exhibit A, a revised form of which will be filed in 

connection herewith (the “Revised Disclosure Statement Order”), to the extent not resolved.  In 

support of the Motion and this Reply, and in further support of approval of the Amended 

                                                 
2  The Objections include the following:  (a) Objection of United States Trustee to Disclosure Statement for Joint 

Chapter 11 Plan of Reorganization of Cenveo, Inc. et al., Pursuant to Chapter 11 of the Bankruptcy Code 
[Docket No. 306] (the “UST Objection”); (b) Pension Benefit Guaranty Corporation’s Objection to Motion of 
Cenveo, Inc., et al., for Entry of an Order Approving: (I) the Adequacy of Information in the Disclosure Statement; 
(II) Solicitation and Notice Procedures; (III) Forms of Ballots and Notices in Connection Therewith; and 
(IV) Certain Dates with Respect Thereto [Docket No. 324] (the “PBGC Objection”);  (c) Objection of the U.S. 
Securities and Exchange Commission to Approval of the Debtors’ Disclosure Statement and to Confirmation of 
the Debtors’ Joint Plan of Reorganization [Docket No. 370] (the “SEC Objection”); and (d) Objection of the the 
Official Committee of Unsecured Creditors to the Motion of Cenveo, Inc., et al., for Entry of an Order Approving: 
(I) the Adequacy of Information in the Disclosure Statement; (II) Solicitation and Notice Procedures; (III) Forms 
of Ballots and Notices in Connection Therewith; and (IV) Certain Dates with Respect Thereto [Docket No. 376]  
(the “Committee Objection”); (d) Preliminary Objection and Reservation of Rights of BOKF, National 
Association to Motion of Cenveo, Inc., et al., for Entry of an Order Approving (I) the Adequacy of Information in 
the Disclosure Statement; (II) Solicitation and Notice Procedures; (III) Forms of Ballots and Notices in 
Connection Therewith; and (IV) Certain Dates with Respect Thereto [Docket No. 380] (the “BOKF Objection”); 
and (e) Reservation of Rights of PNC Equipment Finance, LLC to the Disclosure Statement for the Joint Chapter 
11 Plan of Reorganization of Cenveo, Inc., et al (the “PNCEF Reservation of Rights”). 

 
3  Capitalized terms used but not defined herein have the meaning given to them in the Joint Chapter 11 Plan of 

Reorganization of Cenveo, Inc., et al., Pursuant to Chapter 11 of the Bankruptcy Code [Docket Nos. 254 and 
449] (the “Plan” and as modified, amended, or supplemented and including all exhibits and other supplements 
thereto, the “Amended Plan”). 
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Disclosure Statement and entry of the Revised Disclosure Statement Order, Cenveo respectfully 

states as follows: 

Preliminary Statement 

1. Cenveo respectfully submits that the Bankruptcy Court should approve the 

Amended Disclosure Statement, which not only represents the culmination of months of 

restructuring efforts and extended negotiations with Cenveo’s key creditor constituencies, but 

appropriately discloses the information a reasonable investor would need to vote on the Amended 

Plan.  After months of hard-fought, good-faith discussions between Cenveo and its key 

stakeholders — the Committee4 and the Ad Hoc Group5— Cenveo has entered into a series of 

settlements that form the basis of its Amended Plan [Docket No. 449], provides for a significant 

recovery for general unsecured creditors, eliminates hundreds of millions of dollars in prepetition 

funded indebtedness, and clears the way for Cenveo to emerge from chapter 11 as a healthier, 

stronger company around this summer, less than 6 months after the Commencement Date. 

2. More specifically, Cenveo, the Ad Hoc Group, and the Committee have entered 

into a settlement (the “Global Settlement”) to be effectuated pursuant to the Amended Plan that 

contemplates the following, among other things6: 

• Releases and Investigation:  All possible claims and causes of action that 
Cenveo, or the Committee on behalf of Cenveo, may assert against Cenveo 
and any related parties (including current and former directors and officers) 
will be fully settled and will be released.  Cenveo and the Committee have 
agreed to cease their respective Investigations and provide the most recent 
drafts of their respective investigative reports or summaries of findings to 
the Examiner.  Based upon the Examiner’s review of the parties’ respective 
Investigations and the draft reports, and the Examiner’s view on the Global 

                                                 
4  “Committee” means the official committee of unsecured creditors appointed in these cases pursuant to section 

1102 of the Bankruptcy Code [Docket No. 93]. 
 
5  “Ad Hoc Group” means the ad hoc group of certain first lien noteholders that executed the Restructuring Support 

Agreement (as defined below). 
 
6  This summary of the Global Settlement is qualified by the complete summary as set out in the Amended Plan.  
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Settlement, the Examiner will draft a report to be filed with the Bankruptcy 
Court.  

• General Unsecured Creditors:  The cash pool available for distribution to 
general unsecured creditors will be increased from $1.5 million to $7.0 
million, which pool shall be funded to an escrow in three separate 
installments.   

• First Lien Noteholder Settlement:  To maximize recoveries for Cenveo’s 
general unsecured creditors, the Ad Hoc Group has agreed to forego a 
distribution from the $7.0 million unsecured creditor distribution with 
respect to its deficiency claim under the first lien notes and to reduce the 
amount of take-back debt issued pursuant to the Amended Plan from at least 
$200 million to $100 million. 

• Second Lien Notes Recovery.  Instead of receiving warrants, holders of 
Second Lien Notes will share in the recovery from the $7.0 million cash 
pool available for general unsecured creditors instead of receiving warrants.  

• Pension Plans, Collective Bargaining Agreements, and Citibank 
Sublease.  Cenveo will assume its U.S. qualified pension plans and 
prepetition collective bargaining agreements as of the effective day of the 
Amended Plan, obviating potentially distracting litigation with the Pension 
Benefit Guaranty Corporation and its labor unions regarding possible 
nonconsensual modifications to the applicable obligations.  Non-petition 
postretirement obligations will continue in the ordinary course of business.  
Cenveo will also assume its sublease with Citibank, as amended. 

• Avoidance Actions:  Cenveo will waive all possible avoidance actions and 
causes of action arising under chapter 5 of the Bankruptcy Code or any 
comparable action arising under applicable non-bankruptcy law against 
trade vendors and non-insider landlords of the Debtors. 

• 503(b)(9) Claims.  Cenveo will satisfy all accrued but unpaid 503(b)(9) 
claims and other administrative claims in full in cash. 

• Senior Notes Trustee Fees.  Cenveo will satisfy up to $400,000 in the 
reasonable and documented fees and expenses of the indenture trustee for 
Cenveo’s senior unsecured notes, including the reasonable and documented 
fees and expenses of counsel, subject to Bankruptcy Court approval. 

• Management Incentive Plan.  The Management Incentive Plan will 
provide for the distribution of restricted stock units up to 2.5% of the equity 
of the reorganized Debtors  on the effective date, and following the effective 
date, stock options, stock appreciation rights and other similar appreciation 
awards exercisable for up to 7.0% of the reorganized Debtors. 
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3. In conjunction with the Global Settlement, Cenveo and the Ad Hoc Group have 

also entered into an amendment to the Restructuring Support Agreement, dated as of February 2, 

2018 (the “Restructuring Support Agreement”), with the sole holder of the FILO Notes (the “FILO 

Holder”), who is also a minority holder of the Second Lien Notes, and the holder of nearly the 

entire Unsecured Notes.  Pursuant to this settlement, the FILO Holder will support confirmation 

of the Amended Plan in exchange for Cenveo’s agreement to satisfy the FILO Notes in full in cash 

(with default interest) and Cenveo will reimburse the reasonable documented fees and expenses of 

the holders of FILO Notes claims’ legal counsel, solely in such capacity, in an amount not to 

exceed $275,000.  Accordingly, the Amended Plan, the Amended Disclosure Statement and the 

Revised Disclosure Statement Order have the support of the Ad Hoc First Lien Committee, the 

Committee, and the FILO Holder.   

4. Prior to the Global Settlement, Cenveo received five (5) formal objections from 

parties in interest opposing approval of the Disclosure Statement, including the U.S. Trustee, SEC, 

PBGC, the Committee, and BOKF, National Association (“BOKF”), as indenture trustee of the 

Unsecured Notes.  The Global Settlement, as reflected in the Amended Plan and Amended 

Disclosure Statement, collectively resolve the Committee’s and PBGC’s Objections   

5. The remaining Objections generally fall into two categories:  (a) objections to the 

adequacy of the information contained in the Disclosure Statement; and (b) premature objections 

to specific Plan provisions that are more appropriately addressed in connection with confirmation 

of the Amended Plan.  As further described herein, the Amended Disclosure Statement satisfies 

the relevant disclosure standards under section 1125 of the Bankruptcy Code, and the Objectors’ 

remaining arguments consist of premature confirmation objections that should not preclude the 

Bankruptcy Court’s approval of the Amended Disclosure Statement and entry of the Revised 
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Disclosure Statement Order.  A summary of the remaining Objections and Cenveo’s responses is 

attached hereto as Exhibit A (the “Response Chart”).  Cenveo has worked, and will continue to 

work, with each of the remaining Objectors to resolve the Objections consensually prior to the 

Disclosure Statement Hearing. 

Reply 

I. The Amended Disclosure Statement Meets the Applicable Standards for Approval 
Under Section 1125 of the Bankruptcy Code. 

6. The Amended Disclosure Statement complies with all relevant sections of the 

Bankruptcy Code, the Bankruptcy Rules, the Local Bankruptcy Rules for the Southern District of 

New York, and applicable non-bankruptcy law.  Pursuant to section 1125 of the Bankruptcy Code, 

the proponent of a chapter 11 plan must provide parties entitled to vote on a plan with “adequate 

information” to make an informed judgement as to whether to accept or reject the plan.  Section 

1125(a)(1) of the Bankruptcy Code defines “adequate information” as: 

[I]nformation of a kind, and in sufficient detail, as far as is 
reasonably practicable in light of the nature and history of the debtor 
and the condition of the debtor’s books and records, including a 
discussion of the potential material Federal tax consequences of the 
plan to the debtor, any successor to the debtor, and a hypothetical 
investor typical of the holders of claims or interest in the case, that 
would enable such a hypothetical investor of the relevant class to 
make an informed judgment about the plan. 

11 U.S.C. § 1125(a)(1). 

7. “Adequate information” has been interpreted as information that is “reasonably 

practicable” to permit an “informed judgment” by creditors and interest holders, if applicable, to 

vote on a plan of reorganization. See Momentum Mfg. Corp. v. Employee Creditors Comm. (In re 

Momentum Mfg. Corp.), 25 F.3d 1132, 1136 (2d Cir. 1994).  The adequacy of information in a 

disclosure statement is determined on a case-by-case basis.  See Ionosphere Clubs, Inc. v. Shugrue 

(In re Ionosphere Clubs, Inc.), 179 B.R. 24, 29 (Bankr. S.D.N.Y. 1995) (the adequacy of a 
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disclosure statement “is to be determined on a case-specific basis under a flexible standard that 

can promote the policy of chapter 11 towards fair settlement through a negotiation process between 

informed interested parties”) (internal citation omitted).  In evaluating the sufficiency of a 

disclosure statement, “a debtor cannot be expected to unerringly predict the future, but rather must 

provide information on all factors known to him at the time that bear upon the success or failure 

of the proposals set forth in the plan.” In re Walker, 198 B.R. 476, 479-80 (Bankr. E.D. Va. 1996). 

8. In particular, courts have identified categories of information that generally should 

be included in a disclosure statement.  See In re Phoenix Petroleum, 278 B.R. 385, 393 (Bankr. 

E.D. Pa. 2006) (listing categories of information); In re Scioto Valley Mortg. Co., 88 B.R. 168, 

170–71 (S.D. Ohio 1988) (same).  Courts also acknowledge that disclosure of all of the information 

suggested in these cases is not always necessary.  See also Oneida Motor Freight, Inc. v. United 

Jersey Bank (In re Oneida Motor Freight, Inc.), 848 F.2d 414, 417 (3d Cir. 1988) (“From the 

legislative history of § 1125 we discern that adequate information will be determined by the facts 

and circumstances of each case.”);  Phoenix Petroleum, 278 B.R. at 393 (“[I]t is . . . well 

understood that certain categories of information which may be necessary in one case may be 

omitted in another; no one list of categories will apply in every case.”). 

9. As demonstrated in the table below and consistent with findings of courts in this 

circuit, the Amended Disclosure Statement contains the categories of information necessary for 

voting creditors to make an informed judgment to accept or reject the Amended Plan: 

Category Description 

Location in 
Amended 
Disclosure 
Statement 

Treatment of Claims and 
Interests 

A description and summary the treatment of 
all unclassified Claims under the Plan 

Article III 
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Category Description 

Location in 
Amended 
Disclosure 
Statement 

Solicitation and Voting 
Procedures 

A description of the procedures for 
soliciting votes to accept or reject the Plan 

Article IV 

The Debtors’ Background An overview of Cenveo’s corporate history, 
business operations, capital structure, and 
events leading to the chapter 11 cases, 
including Cenveo’s restructuring 
negotiations 

Article V 

Events of the Chapter 11 Cases The expected timetable of the chapter 11 
cases, a summary of the first day pleadings 
and DIP financing, and other postpetition 
matters 

Article VI 

Summary of the Plan The classification and treatment of claims 
and interests under the Plan and the releases 
contemplated by the Plan 

Article VII 

Statutory Requirements for 
Confirmation of the Plan 

Statutory requirements for confirmation and 
consummation of the Plan, including a 
description of the liquidation analysis, 
valuation analysis, and financial projections 

Article VIII 

Certain Risk Factors to be 
Considered Before Voting 

Certain risks associated with Cenveo’s 
business and forward-looking statements, 
and a disclaimer as to the information set 
forth in the Disclosure Statement 

Article IX 

Certain Securities Law Matters A description of the applicability of 
section 1145 of the Bankruptcy Code and 
the issuance and resale of securities under 
the Plan 

Article X 

Certain U.S. Federal Income 
Tax Consequences of the Plan 

A description of certain U.S. federal income 
tax law consequences of the Plan 

Article XI 

Recommendation of the Debtors A recommendation by Cenveo that holders 
of Claims in the Voting Classes should vote 
to accept the Plan 

Article XII 

Valuation Analysis A valuation of the post-confirmation going 
concern value of Cenveo 

Exhibit C 

Liquidation Analysis An analysis of the liquidation value of 
Cenveo’s estates 

Exhibit D 

Projected Financial Information A projected consolidated income statement Exhibit E 
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Category Description 

Location in 
Amended 
Disclosure 
Statement 

Restructuring Support 
Agreement 

Cenveo’s full Restructuring Support 
Agreement (as amended) 

Exhibit F 

 
10. Accordingly, the Amended Disclosure Statement provides creditors with “adequate 

information,” as defined in section 1125(a)(1) of the Bankruptcy Code, to allow creditors to make an 

informed judgment as to whether to vote to accept or reject the Amended Plan, notwithstanding 

assertions to the contrary by the Objectors. 

II. The Amended Disclosure Statement Resolves the Disclosure Objections. 

11. The U.S. Trustee, SEC, and BOKF Objections assert that the Disclosure Statement 

does not contain “adequate information,” in particular with respect to the Releases and recoveries 

under the Plan.  As reflected by revisions in the Amended Disclosure Statement and summarized in 

the Response Chart, Cenveo has been working with parties in interest in an effort to consensually 

resolve outstanding objections.  Based on those conversations, Cenveo modified the Disclosure 

Statement to provide enhanced disclosure to the extent practicable, including adding information 

regarding the Releases and Exculpation sought under the Amended Plan, projected recoveries under 

the Amended Plan, as well as providing Cenveo’s valuation, financial projections, and liquidation 

analyses.  Cenveo believes these Objections have been addressed by the inclusion of such 

additional information regarding the Objectors’ positions and revisions that reflect the Global 

Settlement, and should therefore be overruled.  Specific descriptions of these additional disclosures 

are set forth in the Response Chart attached hereto, and reflected in the redlines reflecting changes 

made in the Amended Plan and Amended Disclosure Statement filed contemporaneously herewith.   

18-22178-rdd    Doc 454    Filed 06/05/18    Entered 06/05/18 07:45:27    Main Document  
    Pg 9 of 20



 
 

10 

III. The Remaining Objections Raise Clear Confirmation Issues and Are Premature.7 

12. The remaining non-disclosure Objections are premature confirmation objection, 

none of which present any basis for the Bankruptcy Court to delay solicitation of the Amended 

Plan as they are premature and fail to establish that the Amended Plan is patently unconfirmable.   

13. A disclosure statement is intended to serve as the means to educate voting 

constituents, thereby enabling them to make informed judgments about whether to accept or to 

reject a plan of reorganization.  The hearing to approve a disclosure statement is not meant to 

address confirmation objections.  See In re Monroe Well Serv., Inc., 80 B.R. 324, 333 n. 10 (Bankr. 

E.D. Pa. 1987) (stating that deciding confirmation issues before disclosure may have a 

disenfranchising effect because the disclosure statement itself is not mailed to all creditors until 

after court approval is obtained);  In re Copy Crafters Quickprint, 92 B.R. 973, 980 (Bankr. 

N.D.N.Y. 1988) (“[C]are must be taken to ensure that the hearing on the disclosure statement does 

not turn into a confirmation hearing, due process considerations are protected and objections are 

restricted to those defects that could not be cured by voting . . . .”).  Rather, the hearing to approve 

a disclosure statement is solely to determine whether the information provided is adequate under 

section 1125 of the Bankruptcy Code.  See, e.g., In re Calpine Corp., No. 05-60200, 2007 WL 

2908200, at *1 (Bankr. S.D.N.Y. Oct. 4, 2007) (noting that the court would determine the debtor’s 

enterprise value based on the evidence presented at the confirmation hearing, not earlier). 

14. The existence of disputed issues related to confirmation are no bar to a finding that 

a disclosure statement contains “adequate information.”  See, e.g., In Quigley Co., Inc., 377 B.R. 

                                                 
7  For the avoidance of doubt, Cenveo reserves the right to respond to any and all objections asserted in connection 

with confirmation of the Amended Plan. 
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110 (Bankr. S.D.N.Y. 2007) (approving the disclosure statement while acknowledging that 

settlements with the debtors’ non-debtor former parent “implicate several confirmation issues” 

regarding the rights and incentives of certain claimants under the proposed plan); In re Hyatt, 509 

B.R. 707, 711 (Bankr. D.N.M. 2014) (approving the disclosure statement because questions about 

the debtor’s proposed classification scheme required “additional evidence that may be presented 

at a confirmation hearing” and, therefore, the “proposed classification scheme does not render the 

Plan patently unconfirmable as a matter of law”).  In fact, the only time a court may entertain plan 

objections at a disclosure statement hearing is when any subsequent solicitation would be futile 

because the proposed plan is “patently unconfirmable.”  See, e.g., Cardinal Congregate I, 121 B.R. 

at 763-64 (Bankr. S.D. Ohio 1990) (review of issues affecting confirmation of the plan at the 

disclosure statement phase is permitted only if the proposed plan is “patently” or “facially” 

unconfirmable); In re Monroe Well Service, Inc., 80 B.R. at 333 (holding that objections bearing 

on confirmability must be limited to defects that could not be overcome by creditor voting results 

and must also concern matters upon which all material facts are not in dispute or have been fully 

developed).  A plan is not patently unconfirmable where the debtor can show that “the plan is 

confirmable or that defects might be cured or involve material facts in dispute.”  In re Am. Capital 

Equip., LLC, 688 F.3d 145, 155 (3d Cir. 2012) 

15. Rather, “a plan is patently unconfirmable where (1) confirmation defects [cannot] 

be overcome by creditor voting results and (2) those defects concern matters upon which all 

material facts are not in dispute or have been fully developed at the disclosure statement hearing.” 

In re Am. Capital Equip., LLC, 688 F.3d at 155 (citing In re Monroe Well Service, Inc., 80 B.R. 

at 333); see also In re Phoenix Petroleum, 278 B.R. at 394 (finding that unless “the disclosure 

statement describes a plan that is so fatally flawed that confirmation is impossible” the Court 
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should approve a disclosure statement that otherwise adequately describes the chapter 11 plan at 

issue). 

16. Cenveo submits that none of the Objections demonstrate that the Amended Plan is 

“patently unconfirmable.”  They therefore are premature at this stage and should be overruled. 

1. The Objections to Releases are Confirmation Issues. 

17. The U.S. Trustee Objection, the SEC Objection, and the BOKF Objection allege 

that the release provisions proposed under the Plan are unduly broad and/or do not comport with 

case law addressing the applicable standards for the granting of releases.  Each of these arguments 

are classic confirmation objections.  See In re Drexel Burnham Lambert Group, 1992 WL 62758, 

at *1 (Bankr. S.D.N.Y. Mar. 5, 1992) (stating that objections to a plan of reorganization’s releases 

and injunction provisions were in the nature of confirmation objections and therefore improperly 

raised as objections to the disclosure statement); In re Specialty Equip. Cos., Inc., 1992 WL 279262 

at *3 (N.D. Ill. Sept. 25, 1992) (noting that the bankruptcy court below held that “the validity of 

releases [is] a plan confirmation issue” and overruled objections to the disclosure statement 

regarding the appropriateness of third-party releases).  Such issues will be addressed at the 

Confirmation Hearing, at which Cenveo will demonstrate that these releases are (1) consensual 

and (2) if not found to be consensual, that they satisfy the applicable standards for granting releases 

in this Circuit.   

18. The only issue with respect to the Releases relevant to the Disclosure Statement 

hearing is whether they are appropriately disclosed.  They are.  The issue of whether the Releases 

satisfy the Bankruptcy Code is for the Confirmation Hearing, Cenveo submits that the proposed 

releases set forth in the Amended Plan and Amended Disclosure Statement are appropriate and 

consistent with applicable law.  First, Cenveo is granting releases, which is within its business 

judgement.  See, e.g., In re Glob. Crossing Ltd., 295 B.R. 726, 747 (Bankr. S.D.N.Y. 2003) 
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(approving, as exercise of reasonable business judgment, a decision by debtors to enter into 

mutual releases).   Second, the Amended Plan only grants consensual non-debtor Third-Party 

Releases.  As set forth in the Amended Plan and Amended Disclosure Statement, all holders of 

Claims or Interests have the opportunity to vote to not be bound by the non-debtor Third-Party 

Releases.  As a result, the Releases in the Amended Plan satisfy the standard provided under the 

Second Circuit’s decision in Metromedia.  See In re Metromedia Fiber Network, Inc., 416 F.3d 

136, 142 (2d Cir. 2005) (“Nondebtor releases may be tolerated if the affected creditor 

consents.”).   The Amended Disclosure Statement sets forth the Releases in bold and all capital letters 

and provides an explanation of why such Releases are appropriate.  This is all that is required.  

Moreover, Cenveo has included additional disclosure in the Amended Disclosure Statement to 

clarify that the proposed non-debtor Third-Party Releases, if found not to be consensual, are 

justified because such Releases are being provided to parties who have played an integral role in 

Cenveo’s restructuring efforts.   

2. The Objections to Exculpation are Likewise Confirmation 
 Issues. 

19. The U.S. Trustee Objection further alleges that the exculpation provisions are 

inappropriate because the Disclosure Statement lacks a basis to extend the Plan’s exculpation 

provision to non-estate fiduciaries.  The Amended Disclosure Statement is clear that the 

exculpation provision does indeed extend to non-estate fiduciaries. The question of whether this 

is appropriate is for the Confirmation Hearing. 

20. In any event, the scope of the exculpation provisions in the Amended Plan are 

appropriately limited to the exculpated parties’ participation in the restructuring cases and has 

no effect on liability that results from gross negligence or willful misconduct.  See, e.g., In re 

DJK Residential LLC, Case No. 08-10375 (JMP) (Bankr. S.D.N.Y. May 7, 2008); In re Calpine 
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Corp. (“Calpine”) Case No. 05-60200 (BRL) (Bankr. S.D.N.Y. Dec. 19, 2007); In re Bally Total 

Fitness of Greater New York, Inc., Case No. 07-12395, 2007 WL 2779438, at *8 (Bankr. S.D.N.Y. 

Sept. 17, 2007) (finding the exculpation, release, and injunction provisions appropriate because 

they were fair and equitable, necessary to successful reorganization, and integral to the plan).  In 

any event, although the U.S. Trustee’s concerns are misguided, they are more appropriately 

addressed at the confirmation hearing and should not affect the approval of the Amended 

Disclosure Statement. 

 Approval of the Management Incentive Plan is a Confirmation Issue and is 
Not Subject to Section 503(c) of the Bankruptcy Code. 

21. The U.S. Trustee Objection regarding the Management Incentive Plan is misplaced 

because it seeks to subject the Management Incentive Plan to an analysis under section 503(c) of 

the Bankruptcy Code.  However, the provisions of the Management Incentive Plan will not be in 

effect until the Amended Plan is confirmed and goes effective.  Therefore, it is not an obligation 

of Cenveo acting as a debtor-in-possession, but is an obligation of Cenveo as a reorganized entity.  

See In re Journal Register Co., 407 B.R. 520, 537 (Bankr. S.D.N.Y. 2009) (holding that post-

emergence incentive payments paid pursuant to a confirmation order are not subject to 503(c), and 

that “[b]y including the [i]ncentive [p]lan in their [p]lan of [r]eorganization, the [d]ebtors have 

subjected the [i]ncentive [p]lan to the heightened disclosure, notice, and hearing requirements of 

the [p]lan confirmation process, and they have given the affected parties the opportunity to vote 

on it.”); see also In re Dana Corp., 358 B.R. 567, 578 (Bankr. S.D.N.Y. 2006) (finding that when 

a proposed incentive payment would be made after emergence from Chapter 11, the payment was 

not subject to Section 503(c)).  Because a confirmed plan “takes on the attributes of a contract . . . 

by which the estate ceases to exist, [and] ‘a reorganized debtor’ comes into being,” the post-

effective payment contemplated by the Management Incentive Plan will be an obligation of 
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reorganized Cenveo. See In re AMR Corp., 490 B.R. 158, 167 (Bankr. S.D.N.Y. 2013) (internal 

citations omitted).   Accordingly, a 503(c) analysis is inappropriate, as the incentive plans of 

reorganized Cenveo are not subject to the requirements governing payments of administrative 

expenses set forth under the Bankruptcy Code.    

 The Remaining Arguments in the BOKF Objection have been Mooted by the 
Global Settlement. 8  

22. Although the BOKF Objection is still outstanding, the Bankruptcy Court should 

overrule it because t its terms have largely been mooted by the Global Settlement.  In addition to 

the scope of the releases, BOKF objected to (i) the treatment of Second Lien Notes Claims, as they 

were unable to discern the value available to them through Cenveo’s treatment of their claims and 

(ii) the timing of the Investigation and the impact the Investigation will have on their recovery.  

Both of these objections are addressed by the Amended Plan and Amended Disclosure Statement 

or have become moot by the terms of the Global Settlement.  First, based on a valuation analysis, 

the holders of the Second Lien Notes Claims will be receiving the same treatment as the General 

Unsecured Claims.  As a result, holders of such Claims are no longer receiving new warrants and 

their treatment under the Amended Plan has been enhanced, thus defeating the need to provide 

more information on those grounds.  Second, because the Investigation has ceased and these 

Claims have been settled as part of the Global Settlement, there are no longer any grounds for 

objection regarding the Amended Disclosure Statement’s discussion of the results of the 

Investigation or how it will affect recoveries under the Amended Plan.  The Amended Disclosure 

Statement has been updated to provide for additional disclosure regarding the Investigation, the 

                                                 
8  The BOKF Objection also argues that the the timing of the filing for the Plan Supplement did not provide adequate 

time to analyze and assess the information contained therein.  In response, the deadline for filing the Plan 
Supplement has been extended from seven days before the Voting Deadline to ten days before the Voting 
Deadline.  
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result of the Investigation, and the settlement of any Claims subject to the Investigation.  For these 

reasons, the Bankruptcy Court should overrule the BOKF Objection.  

WHEREFORE, Cenveo respectfully requests that the Bankruptcy Court (a) approve the 

Disclosure Statement, (b) overrule the Objections (to the extent that they remain pending as of the 

hearing on the Disclosure Statement), (c) enter the Disclosure Statement Order, and (d) grant such 

other relief as the Bankruptcy Court deems appropriate under the circumstances. 

Dated:  June 5, 2018 /s/ Jonathan S. Henes, P.C. 
New York, New York Jonathan S. Henes, P.C. 
 Joshua A. Sussberg, P.C. 

George Klidonas 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 

 - and - 
 James H.M. Sprayregen, P.C. 
 Melissa N. Koss 
 Gregory F. Pesce (admitted pro hac vice) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle Street 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
  
 Counsel to Cenveo, Inc., et al. 
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EXHIBIT A 

Response Chart 
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In re Cenveo, Inc., et al., Case No. 18-22178 (RDD) 
Summary of Disclosure Statement Objections11F

9 

Category of Objection Objector and 
Docket No. 

Arguments Responses to Objection 

Disclosure Objections Addressed 

1. Scope of and 
nature of releases 
and exculpation 

• U.S. 
Trustee 
Objection  
[Docket 
No. 318] 

• SEC 
Objection 
[Docket 
No. 370] 

• BOKF 
Objection 
[Docket 
No. 380] 

• The Releases as provided by the Plan are overly broad and 
the Disclosure Statement requires additional facts to 
justify the extraordinary relief provided thereby. 

• The Plan’s inclusion of an opt-out of the non-Debtor Third 
Party Release for certain Classes renders the releases non-
consensual. 

• The Plan characterizes certain classes as Unimpaired even 
though the Plan imposes the Third-Party Releases on them 
without their consent. 

• The Disclosure Statement does not provide a basis to 
extend the Plan’s exculpation provision to non-estate 
fiduciaries.  A factual basis justifying this exculpation 
provision is necessary.  

• The Amended Disclosure Statement states the nature 
and scope of the Debtor Releases and has been 
revised to provide enhanced disclosure regarding the 
propriety of the Debtor Release.  See Amended 
Disclosure Statement at 46-47. 

• The Amended Disclosure Statement states the nature 
and scope of the non-debtor Third Party Releases and 
who is bound by such non-debtor Third Party 
Release.  See Amended Disclosure Statement at 47-
48. 

• The non-Debtor Third Party Releases are consensual. 
The Ballots provide the opportunity for all Holders 
of Claims and Interests that are presumed to accept, 
deemed to reject, or vote to reject to opt-out of the 
Third-Party release.  See Revised Disclosure 
Statement Order at Exhibits 2A, 2B, and 2C. 

• The Amended Disclosure Statement states that the 
exculpation provision extends to non-estate 
fiduciaries.  See Amended Disclosure Statement at 
48-49. 

• The Debtors have included language pertaining to the 
U.S. Trustee’s positon regarding the Release and 
Exculpation provisions. See Amended Disclosure 
Statement at 47-48. 

                                                 
9 Capitalized terms used herein but not defined have the meanings given to such terms in the Plan, Disclosure Statement, Motion, relevant Objection, or the Reply (each as defined 

in the Reply), as applicable.   The Committee Objection and the PBGC Objection have been resolved pursuant to the Global Settlement. 
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Category of Objection Objector and 
Docket No. 

Arguments Responses to Objection 

2. Failure to 
adequately 
disclose Class 
treatment and 
estimated Class 
recoveries 

• U.S. 
Trustee 
Objection  
[Docket 
No. 318] 

• BOKF 
Objection 
[Docket 
No. 380] 

• The Disclosure Statement must disclose the amount of 
claims asserted in each class and the estimated recoveries 
for impaired creditors. 

• Holders of Second Lien Notes Claims have no way of 
discerning the distributable value available to them, nor 
can they understand the Debtors’ proposed treatment of 
their Claims. 

• The Disclosure Statement is missing the Valuation 
Analysis, Liquidation Analysis, and Financial Projections. 

• The Amended Disclosure Statement has been revised 
to include the estimated range of recovery under the 
Amended Plan. See Amended Disclosure Statement 
at 5-6. 

• The Amended Plan and Amended Disclosure 
Statement has been revised so that Holders of Second 
Lien Notes will share in the recovery from the $7.0 
million cash pool available for General Unsecured 
Creditors instead of receiving warrants.  See 
Amended Disclosure Statement at 8. 

• The Amended Disclosure Statement has been revised 
to include the Valuation Analysis, Liquidation 
Analysis, and Financial Projections.  See Amended 
Disclosure Statement at Exhibit C-E. 

3. Inadequate 
information 
regarding: the 
Examiner and 
Investigation 

• BOKF 
Objection 
[Docket 
No. 380] 

• The Disclosure Statement inadequately addresses the 
Examiner’s Investigation Report. 

 

• Pursuant to the Global Settlement, the Investigation 
has ceased.  The Disclosure Statement includes a 
discussion of the Investigation, the Examiner, and the 
resulting Global Settlement.  See Amended 
Disclosure Statement at 27-29. 
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Category of Objection Objector and 
Docket No. 

Arguments Responses to Objection 

Confirmation Objections Addressed 

4. The 
Management 
Incentive Plan 
does not comply 
with section 
503(c) of the 
Code 

• U.S. Trustee 
Objection  
[Docket 
No. 318] 

• The substance of the Management Incentive Plan makes it 
a retention plan for insiders that must comply with section 
503(c) of the Bankruptcy Code.  

 

• The objection to the Management Incentive Plan is a 
confirmation issue.  

• The Management Incentive Plan is not an obligation 
of Cenveo as a debtor-in-possession, but of 
reorganized Cenveo.  It is therefore not subject to  
section 503(c). 

• The MIP is not a KERP since it applies to hundreds 
of participants throughout multiple management 
levels and is not restricted to insiders. 

• The affected parties will have proper notice and 
information to vote on the MIP as part of 
confirmation of the Amended Plan. 

5. PNCEF’s 
treatment is 
improper 

• PNCEF 
Reservation 
of Rights 
[Docket No. 
382] 

• PNCEF believes its treatment as an unimpaired 
creditor under the Plan is improper. 

• The Amended Plan is revised to provide for 
satisfaction of principal and interest, indemnity 
obligations, and professional fees. See Amended Plan 
at 25. 
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